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In the defendant's machines, which are made substantially in 
accordance with the description contained in letters patent No. 
620,125, dated February 28, 1899, and issued to Walter P. Hatch and 
Frederic W. Hillard, the platen is loosely hinged by hooked lugs: 
to a vertically adjustable bar upon a frame at the back of the ma- 
chine, called a “lift frame,” upon which, as a pivot, the upper end 
of the platen turns, and, if the book does not intervene, the lower 
end will rest upon the table. When the machine is in use, the open 
book is placed in position, the platen is turned down upon it, and 
can be turned back when a new leaf is to be written upon. “The 
machine bedplate is likewise hooked upon this same bar, and the 
bar, being lifted into engagement with it, serves also as a con- 
venient hinge about which the machine bedplate with its trpe mech- 
anism may be turned up and out of the way for the purpose of 
arranging the book for writing, or turning the pages. The adjust- 
ment of the platen depends consequently upon the thickness of the 
underlying portion of the book, and is directly determined by the 
thickness of this underlying portion and any blocks which may be 
placed under the book.” The question of infringement turns very 
much upon the point of the conformity or nonconformity of the de- 
fendant’s adjustable platen to the corresponding platen described in 
the patent in suit. The defendant's device is, in a certain sense, 
adjustable to and from the table—that is, the upper end of the 
platen swings on the vertical adjustable bar on the lift frame, and 
the lower end loosely rests on the table; but it is not the adjust- 
able platen of the complainant's patent, which is rigidly clamped 
at its four corners to the table, capable of being moved from the 
table top, “and there retained in place rigid, and in a proper plane 
to receive the impact of the type,” and which is kept in place by 
its attachment to the other parts of the machine. The defendant's 
platen is a swinging plate, which, when it is supported on the open 
book, receives the type mechanism. but is kept in its plane by the 
support it receives from the book, and the book is really the*thing 
which supports the type mechanism. The decree of the circuit 
court is affirmed, with costs. 
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EDISON PHONOGRAPH CO. v. HAWTHORNE & SHEBLE MFG. CO. et al. 
(Circuit Court, E. D. Pennsylvania. May 2, 1901.) 
No. 15. 


Parexts—Scrr ror Inrrixcemext—Jurispiction or Equrrr. 

The jurisdiction of equity in the case of infringement of a patent exists 
only when the bill states facts upon which the right to some form of 
equitable relief may properly rest. Where all acts of infringement char- 
ged are in the past. and there is no allegation that their continuance is 
threatened or intended, the remedy at law by an action for damages is 





adequate. 
In Equity. Suit for infringement of patent. On demurrer to bill. 
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Howard W. Hayes, for complainant. ; fo oxen 2 oe: 
E C. Bhoads, C. A. Massie, and Philip Mauro, or respondenta 


J. B. McPHERSON, District Judge. ‘The demurrer fies sev- 
eral objections. either to the bill as a whole or to parts of the bill; 
but, in the view that I think must be taken of the dispute, only one 
objection need be considered. namely, that -the/ complainant: bas 
complete ani adequate remedy at law. 

The facts are as follows: The complainant is now the owner x of 

sters patent No. 256.974. originally issued to Thomas A. Edison, 
for improvements in phonographs. The machines thanselves are 
manafaciured by a second corporation. called the Edison Phonograph 
Works, and are seid by a third corporation, called the National 
Phonograph Company. under a license issued by the complainant. 
which is declared in the bill ro be an ~exclasive right and license 
To use and vend the inventions described in sid letters patem™~ 
To every phonozray’a made under this patent is fastened a plaice, 
apon whies is inseribal. inter alia, a capital letter and a serial pum- 
ber: and tLe license made by the complainant to the National Phono- 
uraph Comyany provides: 

~That every phonceraph used or tended by the (ational Phoverrzptr Cri 
shall Leve cyan st soch Sera! muccler withoct erasure or alteravion, and that 
tus Teense (memes 16 30 Sock phoncsraphs only so Jong as as they severally shall 
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Tn a2dition to this charge. yoragraph D0 of the Ml makes forth: 
averment: 


ppeanitrae te tiecrner nena ke apmeuntinmiencine font 











& - 
¢ alee & 
' 
i 
al 
} 

; 

s 
Raymond R. Wile 


Research Libtary 


So a ee 


i 


senate 


ap errarannerssranarars 





- 






632 a | 108 FRDERAL REPORTER. Je 


“And your orator further shows that the’ defendants, and others acting in 
concert with them, well knowing the premises, ‘since the grant of said letters 
patent, and since the date of the assignment last mentioned, within the South- 
ern district of New York and elsewhere m the United States wrongfully 
and unlawfully, and with intent to injure your orator and to deprive It of the 
Just profits resulting from said inventions, and without the license or consent 
of your orator, have sold and nsed phonographs substantially as described in 
said letters patent, and particularly such as pointed out in claims numbered 
9, 11, 13, 14, 15, 24, 27, and 28 of letters patent No. $86,074, thereby ,in- 
fringing the exclusive rights of your orator, and have derived, and still ‘are 
deriving and receiving, great gains and profits from such unlawful use, but to 
what extent your orator is ignorant, and cannot set forth.” 

Thesq~are the two charges made against the defendants, and I 
think it is apparent ths: for such grievances the complainant has an 
adequate remedy at law. They have already been committed by 
the defendants, and no averment is to be found, either in the para- 
graphs quoted or elsewhere in the bill, that the defendants intend 
to repeat the acts, which, for the present, may be described as acts 
of infringement. The complainant does not even inform us in what 
business the defendants are engaged, so that no inference as to their 
future conduct can be drawn from their occupation, if such an in- 
ference be at any time permissible. It is well settled that the juris- 
diction of equity in the case of infringement of letters patent exists 
only when the bill states facts upon which the right to some form of 
equitable relief may properly rest. For infringement merely the 
remedy at law is complete and adequate: Root v. Railway Co., 105 
U.S. 189, 26 L. Ed..975. In the present case, although the bill prays 
for an injunction to restrain the defendants from future acts, there 
is no ayerment in the bill by which the prayer can be supported. 
The charges all refer to acts in the past, and for acts in the past a 
verdict for damages is a full and sufficient remedy. 

The demurrer is sustained, and the bill is dismissed, at the costs 
of the complainant 
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KITSELMAN et al. v. KOKOMO FENOE-MACH. CO. et al. 
(Cirenit Court of Appeals, Seventh Circuit. April 9, 1901.) . 
No. 647. 


L Parexts—AnticrpaTios—Wirt-Fexce MACHINES. 

The Davisson patent, No. 289,507, ‘for a machine for making wire fabric, 
‘was not anticipated, but the machine described 1s a distinct advance over 
those of the prior art. 

& Same—Cosstruction—Primary INVENTION. 

The Kitselman patent, No. 356.322, for a wire-fabric machine, was not 
anticipated, and !s valid. While the machine described embodies some 
of the features of the prior Davisson pateut, It makes changes in the 
mechanism which, while simple in themselves, were highly tmportant in 
the general result, which was to transform a stationary or loom machine 





| into a form which rendered It portable and capable of being successfully ” 


‘used in the field for the weaving of wire fence in situ; and, being the 
first to accomplish that result, the invention was of a primary character, 
and the patent is entitled to a liberal construction. As so construed, 
qdaims 1, 2. 11, and 15 are infringed by machines made in accordance 
‘with the Whitney patent, No. 552,025. 

‘Woods, Circuit Judge, dissenting. 
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